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IN THE MATTER OF AN ARBITRATION

UNDER CHAPTER ELEVEN OF THE
NORTH AMERICAN FREE TI‘IADE AGREEMENT

BETWEEN
POPE & TALBOT INC
and
THE GOVERNMENT OF CANADA

AWARD CONCERNING

THE MOTION BY GOVERNMENT OF CANADA RESPECTING THE
BASED UPON IMPOSITION OF THE “"SUFER FEE”

BY

ARBITRAL TRIBUNAL

" The Hon Lord Dervaird
(Presiding Arbitrator)

The Hon Benjamin J Greenbexg Q.C.
Mr Murray ] Belman
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1. mammhurwls,mu,mcwmmdcwuummd
wdcdmetoaddnu:bchmcmscdbythclnveswrmmimplummmn
ofthgsocdled“supafec.”rorthermomdcsclbedbdnw,nthﬁb\mﬂdmies

thatc motion.
BACKGROUND

. 2. Th:bandpmcedunlhismof:hhatbrusﬁonmsaomatlmsth
in the Tribunal's Interima Award dated June 26, 2000. Briefly, the marxers in
disputcarueau:omeds‘sLmlmonofthcApul 1996 Sofewood
Lurnber Agreement with the United States (the “SLA”). The arbicration '
proceedings began an Deccmber 24, 1998, when the Investor served upon
. Canada 3 nodee of intent t submit & clalm o arbitration under Article 1119 of
NAFTA. The Claim was submitted on March 25, 1999, and Canada submitted
its Defence on Ocober 8, 1999. As it stands woday (after smendment by the
Investor and rulings by the Tribunal), the Claim tnvolves allaged viclations of
two provisions of NAFTA, Articles 1102 {national treatment) and 1108

(minimum standards of ceatment).

3. Bffecdve June 1, 1998, the Government of British Columbis introduced a
reduction in scumpage fees charged to harvesters of camber from Crown lands in
that province. That measure triggered an arbiation between the United States
and Canada which, on August 26,. 1999, resulted in s bilateral agreemant
mwmwma“mbc’wbemhdmmmﬂudw
States of saftwood Jumber first manufactured in British Columbia. For the
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ccmainder of year 4 of the SLA afeer che registration of SOR$9-419 on October
21, 1999, rhssupafeeonthoumwainplanmdbyrepﬁa'ng
90,000,000 board feet previcusly,asscssed ar the lower fee base (“LFB*) to ths
higher, uppes foo base (“UFBY). In addition, afcer the rcgistradon, the foe
applicable © UFB expores over 110,000,000 board feet (including the repriced
former LFB exparts) was increased to US$146.256 pez thousand board fect.
Canada also announced similar (but not idenrical) increascs for year 5 of the
A .

The first reference to the super fee in the pleadings and briefs occurred in
pang:ph89ofthemmsmnr1ﬂ(lniﬂalm.mbmittadonhnwy
b.a, 2000. mmvummmdadm:hemdmnmﬂbm
mmmmammmcmmmmmm
thereby providing further evidence of Canada’s l.llandbteanhofm.ﬁmal
treatrnent obligarions under Ardcle 1102 of NAFTA- Canada’s Counter
Mamorial submiteed on March 29, 2000 argucd that the Tribunal should not
mm:mmummnwwwmmswdm
but thar, in any eveat, the super fes was justifisble becanse of circumstances
prevailing in Bridsh Columbia that differad from thosc existng in other
provinces and, presumably, not violadve of Articlc 1102.

These provisions were sct out in Notice to Exporters, 120, Sepmmbez 8, 1999.

2
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'rhm’rkﬂmxnnldmitun:addr-;ltiu:;npc:feeindmllnxzdmnlhwnldAdtuuiTumu:26,
2000. Howewer, in its appendix to the Award, it réquested documents and
information regarding the super {cc. In seeking clasification of those requests,
Canada assexted on July 10, Méométthcsuperfceumhmmbbdore
the Tribunal. In its Procedural Qrder No. 9, the Tribunal required the partes to
submit statements of thelr position on that qucstion. Canada made its
submission on July 13, mmmggp?mmmronruwzo, 2000. The Tribunal
ﬂsorwﬁvedoummqumz:hemby:hemmofmmd
thUmMSm,uwﬂuwamwmmmm.

CONTENTIONS OF THE PARTIES
f

Posidon of Canada

CM:@&MRWM&WWNAFTAMW
UNCITRAL arhitration rules to allow an investoz to enlargs and alter the scope
of its dispute without amending its original claim, pardcularly after a respansive
pleading has been filcd. Cansda notes thar the UNCITRAL nules require the
parties to state thedr positions clearly in their stacements of claim and defeace,
m&hme,wnmwthemwbeamm,:tammmawpeﬁm
acbitrarion is limited by the facts and issues as set out in the javestor’s clato

-IJhﬂ:rTRJﬂ;lhﬂal181“"119.(:anldaJﬂlo;Knnmlouuthl:thntJhﬂCTTiUAL

nﬂapemﬁxaui‘nunltndhauwaammdmmtmaemm'havmmrdm
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the delay in making it or prejudica to the othar party ox axy
ircurnstances.” UNCITRAL Rule 20.

anada notes that the March, 1999 Statement of Claim was canfincd to
measures then in exstence. smuthsnaﬂmsmplmmm:hesupaﬁez
uethusnewmddu:inctmeamhomthmeplendedmthscmm.:hcy
cannot be found to be a part of that Claim. Beeause the super fee arises out of a
dudnctsetofﬁcufmmﬂmsesetou_tmthaéhm. Cansda argues thar its
implmmnﬁmmmpubbewua'mdmﬁh;mchf

never sought consultation on the issue a8 conemplated by NAFTA Ardcle 1118
wmnﬁhmdmmwubiummmmumwm'
1119mawﬂmpummt&Aﬂds§}21.CMan:hu.amthe
aupzzﬁeadjdnmexinwhcn:hclnva;h;otﬁhdmaaimaadthemmhuw
been amended, chere is no basis for finding a consguctive o Fetroactive waives
mm;mmmmm:dnummmmwm
original waives.

CM&WM&:W&&M“ amend irs Claim (and not raise
mmmmrmﬂuwummmmmamm

mmmlmmmwmumwm address
the issus in its Defence.
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10. Mammdwdw,cm:bﬁmmﬁequaﬁmmwm
Txihundvmhrcptdmthcsupetfeea:e”mdcvant'mismoimﬁoﬁal
mmwmmwmm‘mmam 1105.” Canada is
concerned that the Tribunal could, chezefore, And in faver of the lavestor on
g:o\mdsnotp:eviouslydisclosed':o Canada.

11, Camdaa:m:hatnwouldbemappmpmw allow the Investor t0 amend its

bewmbrnl«-tamﬂbdm@daﬂhdh%mduw
mswwmdmnmmnghipaﬁnpom; Canada notes thar
chelnvmto:eouldnhohavesuughctoammdiudmnpnwwﬂnngiu

‘Mmthl- Bmmthemvgwdidnmdoaé,CmadAcamthaitwu

2 Canada also makos ceztain wm-thepouﬂ:ﬂwdmmnundn
NAPTA Arsticle 1126 In view of ths Tyibunal’s ruling, are not relevant.
Howsvcr, the notes that under thae NAFTA provision to be
dmwdmmmnctamwwmmhvBm similag claims, rather
than single investors making claims
Arxticle 1126 addresses the ity that more than o0 investox might submit to
‘acbitration claims arising out of the sama event. It providea for s

StamdmehimmdwUM States in
transmizzing the NAFTA w the Congress, H. Doc. 103-159, Vol. L (1998) as 596.
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Posicion of she Ioveatox
12. Fo:iupan.thnxnvelwtmauthatthesupufcezepmmamdmﬂns

bmchanAFTAmd:hatmamendmentwthaclnmuw. Ic

argues thas Paragraph 15 ofth.Cth,wh.ichdescﬂbﬁdthBWConml ‘

mmtmﬂpmdmkcdmsmdh“mdyammdothadmof
ma:dm:wim:pedﬂcmmnudmeohmﬁl— The Investor alleges
thatthzsupuicchthnsmts”nﬂwmmurc"butanadiusmwcﬁsﬂn‘

mmﬂ,whichhuh:dauwﬂdumdnse&ﬂonmduwﬂmﬂddsh
ICalumbia.

13. The Investor also mthaitwmldbeﬁmhinppe:mitCMwiﬁnﬂm
inel!ﬁomeﬁee&vemwbythhTﬂmlonthssimpkbuisMcan.d‘m

effectively to avoid NAPFTA Chaptes 11 yeview by medifying challenged
measures during the course of arbitration. In this respect, the Investor cantends
that it was whhitwmmmds‘smofpoﬁqm.mm
Clﬂmphmb‘mdedwmanymodiﬁumhavmsabuﬁnxmthc

issues it was raising.
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14. mmmmmmcMKmewm,wwm
mbm:twulﬂbeeaﬁdedtbmuhmi::hmumdﬂﬂww
NAFTA wibunal. Inmathattwscmmewﬂdpmauzﬂthsmmd
wauld‘bewutemlaf:hcubxtralpmqess.

15. Thelnveswrahocluuenuatheu;ummts gonnmﬂnspcoeedmd'xeq\ﬁmmmu
reised by Canada. I:poin.tsou:thgtm,sulnﬁmwnomnadpnwtoths
submi.ssionohnyupectotthedaim- mmmmmﬂam

notremﬁnthanhclnvamm“anewm&mmmunhandm

16. mmwmwmmmmwmw

suboeqummdmm;m there is no need for a now waiver.

17. mlmmmmtmmmw:hedﬁmatminme
wwldnotbepremdichlmcm_a. ‘lcmthaCmAdahuhadmple
oppaﬂ:dwmiawwmdathcsuhmﬂvehmm
ManuulinMaymOOeouddm:heismbeﬁoretheTM The Investor
mommumpnﬂmpmmd-nmmnmmm

mwcmuksmm:mw. Consequently, thexe is no
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new documentary information available (in:bepos-odono!thzlnvutor) that
c;a.naduanotmw:wano&. Eorthucmom,thsmvmmuthatifan
mdmantofthcdaimwe:erequued. itwuuldbeappmpxintcfonhs'rﬂbund
tbpermhxn }

18.

Asaaspmsuan:wmﬂclellede:\,onlulyM,G.OOOtthnteedSatu
mbmimdmnndnedwthasmﬁeummhmlvmkno
mmmmwnmmmmmmm
the Tribunal smm,muuwdsmuwnndwmnmmm
Pudmtmdnﬂnﬂw,pummwmm,m
clurthnadaimednnnNA!TAuﬁtnldbunﬂmﬂmbo
nmdedminnhdzmtdd;ﬂondoxmqmdddmthahoum:heswpcot
dhur¢A$11LPcnm=vconaan;to:dbbandnn.tJadzrriAr11\pdm=Sunslhrdcs
M‘wmmofaddm.wubiuﬁmm:mmmm
procedures set out in this agreement.” INAFTA Asticle 1122 (1). The United
Summdmmwpmwmmdonmmm:ﬁmm
Ebcsadaﬁn:hn:ofwﬂhatlzcaﬂzd pmuuuhumlxnennnﬂnﬂnsiursuhnnxdnganaknnz
to azbitrarion,” which sre * pnndpallylnﬁuthtns-:ﬁmBOEChlmﬁll” For
thmarenom,:haUnitedSamwnhdadtha:'aCmptu‘uummd

confromndwi:hanwddmmsynmpc:nltgmmdmmtunlm:hgcmmis

Mwm&ﬁhmﬂ‘bmmmmm.'

8/16
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Bylcwdawdhny24,2000,thecovmmuimmbscﬁdwm
poaitionluhn'uytheUMSum. Mexico added that it believed that
NAFrAAtdelenwwasinmdgdmemblethempondeutywm

messures in response to a claim, mm;mduﬂmmlmm
Madmpoinwduusthnifsnsw‘daimuusumdduﬂngthcmdm

arbitral proceeding, thcrespondt;:.tPu:yisdeniedthsmo:umitymukethme
‘steps. Mmmwwddmmmmwm
Axucunus:hmuhundmnuaemmdminmd&m'a
suhsequcntlyatahl:lshedcrﬂmndwhmiu.ﬂsmdnn.'

Responses of Canada and the Investor

20.

21.

' ‘Bylett_ntdated]u1727. MOQ.Camdaddmedthatthcsuhnﬂadmdﬂu

Unijted States and Maexico “support Canada’s argument that the ‘super fes’ is
outside the scope of this arbitradon.”

On July 27, 2000, the Investox contested the suggestion that the super fos
constituted a "new claim® outside the jurisdicrion of the Tribunal. Accordingly,
it contended that the posirion of the Unitad States did not apply to the facts ac
issue in this claim. The Investar also contested the suggestion that ths consent

dtheNAPTAPudsma:ﬁlemehwllmonly'mtha
claim as it is expressed ax the time of submission of the clsim.”

———— 4 ——— e’ et
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DECISION

wi:hm:hzdaununﬁmuvm

extent of the NAFTA Pardes' consent to arbirration falls by the wayside. Thus,

Canada.” Thepuwaphmumeoducdhcbdzﬂythemdtbemm

meimmmmdmmdmmdammm
i

Thosxponcmolngdmcunmimposedonanm,butonlyon
cextain exports fromn cartain parcs of Cansda. The Claim in the present

mhbudmthemﬁixaumﬁmdﬁemuwapmmd
Jarmber free of the export fee (or at & reduced foe rams), in violation of

Mddmlnmmmtaunmdml’n\. This Claim is
not sbout the legitimacy of the Canada-U.8. SoﬁmodLumbatApummt
perse, butitis ahouttheapedﬂnandunhkmmﬂmwhxchcm

chose to implement this Agreement.

23. maﬁmmwwm-ammwmvmmqf

wmmMm&mzmdemm&m-d

10
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those allocations on the Investor. Claim 9Y 45-68. That discussion analyzed
wmmwmmﬁmmmdmm

Basced om any falr reading of the Claim, it is patent that the Investor was
w:hzimpwﬂmoideMaitMmmunda
Chapter 11 dmAmmgnmmw&mymwm,m
effects might also change. In other words, the Claim asked the Tribunal to :
m&mmnnlmmmmuhm'mtheym.
(}Nnadshl:aﬁnmethdennmﬂalﬁﬂknwaﬂthnv!ryllnusapwmoaéh,anahndngau
somelmuhrhsvmm:hmaam:heprommummnﬁe. Countes
Memorial, ¥ 71-106. Indeed, the circumstances sumounding the
impmmofth.mpafeemsqtmthM';WWWu
mm:mw'mdmmgmmm;dmm

Fo;theaems.themhunalmdudnthuthamwﬂmﬂnm
wwmmmma‘wmmmmmdwsm
eh:n-nxtha:hmsrau:nﬂyil:n:suﬂuﬂlonnoihcaneﬂﬂllu‘tuua In this rcspecr,
mmmummmmwinmm,md
discretionary quocas, and the like, that have marked the Regime since its
inception. mmmmmmmman@mwmmsm
ﬁuraihhuazknaiuuiztéhun814\1-xum:xuisvlns:1mltnw-turs:ughmstuuiarr(AJ?rv\

_ domdwdm:bwwmemmhw Nozis ic

nﬂcvunxihntihcluputfh-athhzwunnznsuhndinAuuluncadnmnn:n:du:SLA;aa

11
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mmmwtdmmm'mmmmwdm
smmthnmsunneuithnbemmdd.

26. The Trbunal's conchnsion makes'issues raised by the Unieed States snd Mexico

]
jrrelevanc to this case. Evenu:hz'rﬁh\malwuew concur with the Unied

Ses, 8.9, @W‘smwrmu, 2000 (MWWM
we stated:

(T |he invescor's failusc o execuats ab Ardcls llzl(l)b)mivu'oouldmmﬂhﬁths
disputing Party; Mh&mwuumvmkmmw.m

_ Viawed in
@WMWWMMMMNMM»W&.

mﬂmdmmufsm;mdﬁmd;nhdmhm
The Eclyd Tribunal mads & similer degerminacion:

mwwmwmmmmmacw%mm
wﬂA:u*llzlumdw&Whmm Articla
1121’:mhmen‘wm‘
what they are precadent. Cmnda‘omunﬂmthnmqmu

' _ peecondidon
nmﬁnam&ﬂwm,nmmmbmmd

1z does 1Ot 83Y tO
b.

jazisdiction,

Ardela 1121 *° "

Bthyl Cozp. v. Canada, Awszd om Juzisdiction (Juns 24, 1998}, 28 ILM 708 at T 91.

12
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Ladintthawmwhhalmsnnoémmdampnmmﬂm,mm:bh
ﬁmmmdwmm.wmﬂdddﬁtwoﬁmwﬁ
employed with draconian zeal.* N
Tmmddsommmtmwwﬁewmﬂwm
nsitha:heumcdSumowMécomedthltthcmbeuauuidc:hz
soape of this arbizrarion. Inda-d.thzsubmimgthel!niudSumwuu
pﬂmwmhclarmnitqummmhwmhdw
spplied to the facts of this casc. As noted shave, since there is no “new claim,”
thshalugummnohhoumudsw@mmmmw:h:
super fee issue.

o

Smm&mbundﬂn&mthemhehmawmmw

mwammumm,mmdcmm
sarious prejudice age pot sericely rulsvane. Nanctheless, the Tribunal would
mmeam‘hmmamwmﬂynﬂ
prsjudice. W,mmmmmmmmhubmmmu’m
since January, zooo.whauthcwwuﬂhd. that Canada delivezed 2
Mmmmlumcmmmmmmw
mm&mmstwmm and thag ic seill has

ahpootmandoue-hﬂfmomhsmvgwkoniu Counter Memnorial concerning

L

Mwmmﬂuwm-dnbemmmww

Itmhmhmmﬁlpm waken by the State Partics, that if

s ncw claim to be

bandled ;mwuhMuuhﬂwﬁnm&Mulsmu
furthaved sesont to this duplication of affort.

13
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mmpm-mmmmmmmwummmumd

(e super fee under Asticles 1102 and 1105.* Under thass CitCUmItancos, de

Tribonal doss aoe delicve thas Canada hias Msmm

29. !hllhlﬁun.ih;n:-uu;ui‘rﬁbundxchualﬁulﬁh!l-mn'ndbvtkmudt

- T (e

mmﬁhwnuvﬁ:ﬂ. rhumm

, rnwmd«hmm 9 of Procatucal Order 9 dased
lubll.man-hwﬂ.hnmunu-ﬂ.h 0 adisces the agplicaiion ol
Mﬂﬂl;lﬂwmmhmﬂmummmmm

7“&!0&,“&“(1&1&“&“&““!0“
Suwbddm-lu'u!ﬁldinpwu ol dsat Ouder.
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